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DIGESTS OF RECENT OPINIONS ~— 





NEW TRIAL— The action of the 
trial court on an application 


$9000. The trial court stated he 
arrived at this amount by al- 


very sparingly exercised in such 
| Cases. Such power has been 
implicitly recognized in de- 
|cisions in our state and has not 


for a new trial will not be|lowing $2000 for loss of wages' been doubted elsewhere. 


disturbed on appeal unless it 
clearly and unequivocally ap- 
pears there was a manifest 
denial of justice. 

—On appeal from order granting 
new trial the appellate court 
is not to substitute its judg- 
ment for that of the trial 
court and the trial court’s 
action is to be accorded the 
presumption of correctness. 

NEW TRIAL —DAMAGES —The 
trial court may reduce a jury 
award of punitive damages by 
granting a new trial if such 
reduction is not accepted. 
Digested from an opinion by 

Conford, J. A. D., rendered May 

23, 1955. Appellate Div. Gallichio 


v. Gumina. For  appellant— 
Ernest Gross (Jack Pincus and 
George J. Shamy, attys.). For 


respondents—Morris Spritzer. 
Plaintiff sued for injuries sus- 
tained in a fight with defend- 
ants. The trial court instructed 
the jury as to the showing re- 


quired for compensatory and 
punitive damages and directed 
that if their determination was 


for plaintiff, they should bring 
in one lump sum verdict for all 
damages awarded. The jury re- 
turned a verdict of $20,000 for 
plaintiff. On motion by defend- 
ant the court granted a new 
trial unless plaintiff accepted a 
reduction of the judgment to 
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Transactions may be handled by mail 
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SAVINGS and Loan Assn. 
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and medical expenses, $5000 for 
permanent injury, $1000 - for 
pain and suffering and $1000 for 
punitive damages. In his mem- 
orandum the trial judge stated 
the jury’s verdict “very 
finitely shocked the conscience 
of the court and indicated 

it was the result of mistake on 
the part of the jury”. 


and, on motion, was granted 
leave to appeal the award of a 


new trial. He argues the verdict | 
convinc- } 
ingly the result of mistake and | 


was not clearly and 


that a jury 
cludes punitive 
not be reduced. 

Held: 
proper 


in- 
may 


verdict which 
damages 


case for setting aside 
a verdict reposes in the sound 
judicial discretion of the trial 
judge. His action in that regard 
is not to be disturbed on appeal 
unless it clearly and unequi- 
vocally appears there was a 
manifest denial of justice. The 
Appellate Division is not to sub- 
stitute its judgment for that of 
the trial court merely because it 
may evaluate the evidence in a 
light which would justify the 
jury verdict. Before the trial 
judge’s action may be Set aside, 
the appellate court must be in 
a position to demonstrate how 
the granting of a new trial 
would cause a denial of justice 
under the evidence and law of 
the case. The presumption of 
correctness is to be accorded 
the trial judge’s action, not the 
jury verdict. So viewed, a review 
of the record does not lead this 
court to the conclusion that the 
trial judge’s reduction of the 
verdict is unsupportable and 
constituted a manifest denial of 
justice. 

A jury may be permitted to 
combine in one verdict all items 
of damage growing out of the 
same cause of action, compen- 
satory and punitive. The court 
may however require separate 
awards and this is the wiser 
practice. 

There is no reason in policy 
why the general power of the 
trial court to superintend the 
jury in respect to damages 
should not be held to extend 
to punitive damages, notwith- 
standing the common law view 
that the function ought to be 
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REAL PROPERTY—WATERS— 
The general rule is_ that 
neither the diversion nor the 
altered transmission, repul- 
sion or retention of surface 
waters gives rise to an action- 
able injury though the fiuw 
be increased or the force ag- 
gravated thereby. 

—An exception to the general 
rule of non_ liability for 
diversion or concentration of 


the flow of surface waters 
exists where by drains. or 
other artificial devices one 


causes surface waters to be 

carried from his lands in a 

body large enough to do sub- 

stantial injury and casts it 
on the lands of another away 
from the locality where it 
would otherwise have flowed. 

Digested from an opinion by 
Clapp, S. J. A. D., rendered May 
119, 1955. Appellate Div. Yonadi 
|v. Homestead. For plaintiffs— 
Edward F. Juska. For defend- 
ants— Robert V. Carton and 
William J. O'Hagan. 

The question involved is 
whether a person improving a 
tract of land and constructing 
and maintaining drains therein 


is to be charged with liability 
for a resultant increase in the 
flow of surface water which 


runs off the tract upon plain- 
tiff’s lands. 

The tract involved here had 
been farming land until 1950, 
since which time it has been 
developed and homes have been 
erected thereon. The natural 
flow or drainage from the tract 
was towards plaintiff's 
where it passed through ditches 
and a swale once existing 
on plaintiffs’ property. There 


from the improved area with its 


catch basins and _ subsurface 
drains is about 32 times that 
coming from the more absor- 


bent farm lands formerly there. 
In times of heavy rain excess 
water has produced flood con- 
ditions on plaintiffs’ property. 

The court gave judgment for 
plaintiffs for $2,500 damages 
and restrained them from (a) 
permitting artificial collection 
of waters and diverting it on 
the lands of plaintiffs and (b) 
ordering defendants “to ac- 
complish this work” within 90 
days. 

Defendants appeal. 

Held: The injunction does not 
comply with R. R. 4:67-5. It 
should specify in reasonable de- 
tail and with some _ precision 
“this work” so defendants may 
know what they must “accom- 
plish”. 

The trial court seems to have 
been of the view that the cast- 


ing of surface waters in 
unusual or substantial quanti- 
ties, through artificial means, 


on the land of another is, with- 





altered transmission, repulsion 
or retention of surface waters 
lgives rise to an actionable in- 
jury. Generally, he who im- 
proves alters land is noi 
j subjected to liability because 01 
the consequences of his acis on 
'the flow of surface 
Under this rule it matters 
that the flow of water is much 
increased or accellerated or its 
force aggravated. 
There are exceptions 
rule. The only one which 
be considered here is one \ h 
arises where a defendant im- 
proving or altering land inter- 
feres with the flow of suriace 
water, not by making a change 
in grade or surface of the land 
but by means of drains, ditches 
or other artificial é 
for the very purpose of transmit- 
ting the water. Under this excep- 


or 


water 


nat 
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contrivances 

















tion a defendant renders hims 


land | 


was testimony that the run off! 


fout more, unlawful and action- 
lable. This is error. 

| The general rule is that| 
‘neither the diversion nor the 


Hudson County Bar Play 
Day June 16 


The Hudson County Bar Asso- 
ciation has arranged to hold its 
| annual boat ride and Play Day 
this year on Tuesday June 14th. 
|The steamer S. S. Peter Stuy- 
vesant will leave from the foot 
of York Street in Jersey City at 
10 A. M. for the trip up the 
Hudson to Bear Mountain and 
Will depart from Bear Mountain 
at 8 P. M. for the return trip. 
|A court holiday has been 
|granted by the Chief Justice on 
|this day f ll the 
| the county. 
| The agenda for the day 
;cludes a baseball tournament 


| between teams from Jersey City, 


} 
| 
| 


} 


or all courts in 


in 
in 


North Hudson, Hoboken and 
| Bayonne, a quartet contest by 
quartets from the same areas, 
the boat ride, dinner at Bear 
{Mountain Inn, and entertain- 
ment. 

| Tickets for the affair are 
$10.00 each, which includes the 


boat ride and dinner. Reserva- 
tions must be made by June 8th 
and can be obtained from 
Annamarie VV. _ Paterno, 
Newark Ave., Jersey City. 


Miss 


665 





absolutely liable if by means of 
such an artificial device he 
causes surface waters to 
carried in a body large enough 
to do substantial injury (usually 
drainage from a large tract) 
and thereby casts it on plain- 
tiffs’ lands away from where it 
would otherwise have flowed. 
This exception does not apply 
iwhere the surface water is 
| brought to the locality where 
1it otherwise would have flowed. 
{In such case the general rule 
japplies. Thus, if through a 
; drain or other artificial means, 
ja defendants effects a concen- 
tration in the flow of surface 
|water, but rings it to the 
locality substantially where it 
otherwise would have flowed, 
the damage is not actionable 
though the water be thus 
brought there in greater quan- 
tity and with greater force than 
theretofore. 


ue 





Applying these rules, it ap- 
pears that the flow from 30 
acres of the tract still drains to 


the locality substantially where 
it would otherwise drain had 
there been no development. 
Hence, with respect to these 30 


acres the defendants are ex- 
onerated under the general rule. 
As to the remaining 10 acres 
there is testimony that the 
surface water here was drained 
away from where it would 
Otherwise flow. However, there 
is also testimony that even as 
to this land the water was 
brought to the Helbig ditch 


“the ultimate point of disposal 
regardless of whether pipes 
were put in or not.” The proofs 
being unclear on the point, the 
case will have to be remanded 
to determine whether’ under 
he rules stated there is any 
li to this 10 acres. 


remanded. 


Reversed and 
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End ‘No Value’ 
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New Certified Mail Servi, 
Starts June 6-7 


Washington, D. C. (Acc 
The 30-cent minimum 
“no value” registered maj] 
be discontinued when certj:; 
mail is inaugurated June § :-. 
7, the post office departy 
has announced. 

Patrons who wish a rr 
receipt for letters havin 
indemnity value will be 
send them by certified 2 
the lower rate of 15 cent 
regular postage. An ad 
charge of 7 cents will t 


for delivery of a ret 
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to the sender. 

Certified mail service 
inaugurated June 6 
Washington D. C., post 


together with a first day 
the new certified mail s 
The new ‘stamp and t! 
service will be available 
other post offices thr 
the country on June 7 
tinuance of the 30-cent 
be effective at Washingt 
at other post offices on t 
dates, respectively. 
The new certified mail 
at a lower cost, eliminated :: 
need for the 30-cent minin 
registry fee for “no value 
The registry service will 
restricted to the safeguarding 
items of value, as originally : 
tended. Patrons who wish 
send valuable or non-rep] 
papers or documents th: 
the registry service ma’ 
by declaring an indemnit 
The lowest registry fee, « 
an indemnity of up to S$: 
40 cents, as heretofore 
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Richard Brian 


moved his office from 
Street to 20 Park Place 
town. 








EFFECTIVE DRAFTING 
OF CONTRACTS 
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gested forms, this bo 
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drawn contracts. 
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DIGESTS OF RECENT OPINIONS 


RELE. \SE—A stipulation of dis- patents. 

missal as to two of four = pjaintiss had 
defendants will not operate as the defendants appeal. 
q release as to the other two, Held: The 3 
though the defendants be 
;oint tortfeasors, where the 
intention was to continue the 
action as to them and full 
satisfaction has not been re- 
ed by the plaintiff. 
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cer ee therefore 
_A release of one joint tort- jesse Dersons oth 
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with the purpose of pursuing tortior ptr Th 
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COMPETITION — Subsequent the issu f ther ¢ 
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a release 


defendant joint tort ept 
legally operated rather 

f all of them R 

lis action was pending auth 


patent office issue 


several patents 
















me of the secret r lit is not based cn patent 
this suit. Defendants fringement but on violation 
rg that the patents con- a fiduciary duty not to disclose 
titut Jublic disclosi ane eer trade 
ally terminated | hich defendant Jackson 
xisting cause of action learned “fro plaintiff in 


ctent that it related t fidence. Jat 


kson's conduc 


ts disclosed by the grossly improper and the 


judgment 


ne common law 
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the others. 
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rule 
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that some of 
later disclosed 


{no reason 


and |tiff of its 


action. 


Affirmed. 


secrets were 

the patents is 
depriving plain- 
‘rued cause of 


SIDEWALKS—The 


sponsibility 


primary re- 
for the construc- 
tion and maintenance of side- 


walks is on the government. 


—At common 
the absence 
ordinance 
is not obligated 


sidewalk 


—Where 


negligently 
negligently 
a sidewalk, 
condition 
gence in 
walk, he 


creation 


nuisance. 
SIDEWALKS — MI 

LAW—City 

tion of a 


walk by 
feasance. 


—“itv and 


is liable 
resulting 
of shade 


ing revlas 


Digested 





between tl 
he curb 

rcular op 
ich of 


removed In 
Bureau rem 


was to 


Bureau did not 
able any trees 


placement 


soil in one 


6 to 8 inches 
surface and 
tation therein 
walk level conce 





sion. The 

moved by 
which had 
On August 





while walking 
stepped into the 
fell sustaining 
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A Bipartisan Judiciary 

judiciary whereby two 
represented 
jurisdict 


of a_ bipartisan 
major parties in the state are equally 
in the state courts and courts of county-wide 
long be2n recognized in New Jersey by governors of both 
Thus where there is an even number of judges such 
counties having two or four County Court or County District 
Court Judges, it has been a generally respected tradition to 
divide appointments equally between avowed or known-to-be 
Democrats and Republicans. The division is approximated in 
courts having an odd number of judges. Doubtless the princ “iple 
of bipartisanship is predicated on considerations of promoting 

fairness and impartiality on the bench and public confidence in a 
judiciary’not monopolized by one party or the other. 

Governor Meyner’s’ preposed§ appointment 
Bernard W. Vogel of Middlesex County to the Superior Court 
has stimulated some discussion on the subject. Senator Vogel 
has declined the nomination. For the time being, therefore a 
Serious issue between the Governor and the Senate has been 
avoided. It appears that Governor Meyner was under the im- 
pression that Superior Court Judge Howard Ewart was a Re- 
publican when in fact the learned judge advises he is and has 
been a Democrat, although he did vote once in a Republican 
primary election to aid a personal friend. For the Governor to 
name another Democrat at this time, it is claimed, would result 
jn there being 20 Democrats and 18 Republicans on the Superior 
Court bench. 

It should be noted that in proposing Senator Vogel, a Demo- 
crat, Governor Meyner did not intend deliberately to create an 
imbalance that would result in a majority of the 38 Superior 
Court judges being Democrats. Rather such issue there was 
turned on a question of fact as to Judge Ewart’s political affilia- 
tion or persuasion. The Governor was under the impression he 
was a Republican. There is no reason whatsoever to believe that 
on the basis of this incident Governor Meyner is ready to discard 
the old tradition of bipartisanship of the judiciary. 

Nevertheless, some nice questions have been raised. 
one establish whether a judge or a nominee is a member 
party or the other? How important is partisan political activity 
as a qualification for judicial appointment? What should be the 
policy with respect to the appointment of eminently qualified 
lawyers to the bench when they are politically avowed Inde- 
pendents, with ties to neither major party? 

Presumably in the case of a judge already 
the official voting records and his own statements 
the question. Either his word good or he should 
from the bench. If integrity cannot be assumed of a 
a high court under circumstances of the recent 
where can we reliably expect to find it? 

In the case new designee, presumably such matt as 
political affiliation can be fully explored by appropriate investiga- 
tion and hearings before nomination or confirmation. It should be 
remembered, however, as pre-1948 history of judicial appointments 
shows, that appointments to the bench of generally known and 
active members of both parties does not nec irily mean that 
the bench is truly bipartisan, loyalties and gratitude being subject 
to human frailties which vary with the character of the appointee. 

What about the eminently qualified Independent? Perhaps 
he has disdained politics as a messy, dirty business? Perhaps he 
has been too busy to devote his time to all or any part of what is 
involved in the election of qualified persons to conduct our gov- 
ernment. It should be recalled that enlightened public leaders and 
jurists strongly urge lawyers in particular to play their part in 
the political arena. Whether one who has failed to take an active 
interest in public and political affairs really has the all-round 
qualifications that a judge should have may be arguable. Some- 
where between the out and out political hacks and the unctuous 
Cisdainers of politics lies a fairly adequate reservoir of personnel 
entirely qualified for judicial appointments. Without making any 
special analysis of present members of our courts, it is safe to say 
that have had some experience in public affairs and have 
participated, to varying degree, in politics. It should be clear, 
however, that if ais are any pure Independents with no pre- 
dominant leanings toward either party, who are lawyers of Tare 
and exceptional ability, they should not be barred from judicial 
office by any narrow definition of bipartisanship. Neit her the 
spirit nor the purpose of bipartisanship would be violated by 
such aa appointment. 

In the final analysis, the maintenance of a _ bipartisan 
judiciary depends in a large measure upon the sincerity and judg- 
ment of the appointing powers. The technicalities of partisanship 
or bipartisanship can readily be used to circumvent the proper 
spirit of a bipartisan judiciary by those so minded. Those who 
know the Governor are aware of his sincere interest in a Strong. 
competent and impartial court system. They have no qualms as 
to the principles of judicial competence and bipartisanship so far 
as he is concerned. 
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Predicts Spread of Pa. 
Small Claims Arbitration 
Setup 
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Foreign Visitors Program Aids Legal Tourists 
To See America 





Helping foreign legal person- 
alities to see and understand 
American _law and our court 
system is~~the goal of the 
American Bar Foundation's 
Foreign Visitors Program, one 
of the newest projects made 
possible by the American Bar 
Center. The program already is 
under way and in recent weeks 
has acted as host for 13 visitors 
from eight countries. It is ex- 
pecting many more. 





Pictured At the Bergen 
County Bar Ass'n 
Annual Dinner 
SATURDAY EVENING, MAY 
HOTEL SHERATON ASTOR, 
NEW YORK 
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1. Joseph H. Gaudielle, William 
V. Breslin, Charles Becker, Martin 
M. Solomon and David S. Green- 
berg. 

2. Asst. Pros. Fred C. Galda and 
Pros. Guy W. Calissi. 

3. Ist Asst. Atty. 
Kolovsky, Lawrence 
Michael J. Ferrara. 


Gen. Harold 
Garofalo and 


4. John H. Shields, Jr., Anthony 
C. Meola, Arthur Hermann and 
John Halsey. 


5. Hon. J. Wallace Leyden, Hon. 
A. Dayton Oliphant and Hon. John 
Grimshaw, Jr. 


6. Edward J. Van Tassel, Otto J. 
Stellato, David B. Follender and 
Ralph A. Polito. 


7. Joseph Policastro, Dominick 
Sammarco, Hon. Dominick Marconi, 
Leverne M. Fake, M. Harry Muser, 
Thomas L. Franklin, Hubert J. 
Franklin, James S. Ely, Sr., Louis 
F. Cocchiarella & James S. Ely, Jr. 


8. Frank Romano, J. B. Leslie, 
Jr., J. B. Leslie, Sr., Dudley C. Allen 
and Joseph F. Kearney. 

9. Robert Louis’ A. 
Schiffman, John A. Christie, Ist 
V.P.; Paul T. Huckin, Chairman; 
Maurice S. Austin, Secretary; Leroy 
B. Huckin, Treasurer and Abraham 
L. Rosenberg. 


Hermes, 


The Foundation cooperates in 
the project with the U. S. 
Department of State and the 
Governmental Affairs Institute, 
receiving the foreign visitors at 
the Bar Center in Chicago and 
in some instances helping to 
plan their U. S._ itineraries. 
Marlin Smith directs the Chi- 
cago phase of the program. 

For foreign visitors interested 
in our legal system the program 
functions on two levels. In the 
case of guests from the Foreign 
Leaders program the Chicago 
office of ABA receives them for 
a week after an initial Washing- 
ton visit, and plans for the rest 
of the 90-day stay in the U.S 
with special consideration for 
the individual’s interests. As an 
example, for two recent parti- 
cipants interested in legal ad- 
ministration, visits were ar- 
ranged to Chicago Jaw schools, 
penal institutions and probation 
and parole agencies. 
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“THE CASE AGAINST AUTOMOBILE aes 
COMPENSATION" 





by Herbert E. Greenstone 

Recently an article appeared 
in the New Jersey Law Journal 
entitled, “Should the Workmen’s 
Compensation Principle Be Ap- 
plied To Automobile Accident 
Victims” (March 31, 1955, 78 
N. J. L. J. 97). This problem was 


the subject of an address de- 
livered by Governor Robert B. 
Mevner, before the Middlesex 
County 3ar Association on 
March 22, 1955. In considering 
the court congestion, Governor 


Meyner attributes this problem 








to the growing number of cases 
involving automobile accidents, 
and apparently adopts the solu- 
tion that the present system of 
liability with fault should be 
ibandoned, and a plan of com- 
pensation with limited right of 
recovery and without regard to 
fault analagous to that provided 
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iby 
should 
place. 


Workmen’s Compensation 
be substituted in 
Knowing that many at- 


1ts 


torneys who specialize in both 
workmen’s compensation and 


negligence practice are bitterly 
opposed to the adoption of such 


a plan, the writer has en- 
deavored to gather information 
and obtained the opinions of 
practicing trial lawyers who 


have first hand knowledge of 
this subject 

In the New York 
Magazine Section, on 
February 21, 1954, an article, 
entitled, “Traffic Jam in the 
Courts” by Samuel H. Hofstadter 
Supreme Court Justice New 
York, advocated the establish- 
ment of an “Automobile Acci- 
dent Compensation Board” in 
place of the present system of 
courts of law. This article 





Sundav 
Ould. 


of 








written as a solution to the 
ick-lo yf court cases which 
is now burdeni the courts of 
New York. The isons set forth 
support lax were 
imilar to those advanced by 
Governor Meyner William J 
Nvnn, Jr.. a prominent Buffalo 
New York trial attorney, Saw 
fit to answer Judge Hofstad 
1 wrote a letter directly ) 
and offered same to 


York Times, which was not 





published. However, the letter 
has been made public by Mr 
‘lynn in the Bulletin of the 
Missouri Chapter of NACCA 


15, 1955, and his answer 


I shall 


latter 


March 
is so thorough that 


it length from the 


quote 
which 





vill be of interest to all lawyers 
concerned with this problem 
Flynn points out that the 

lution to the court calendar 
‘ongestion by the establish- 

‘nt of an Automobile Accident 
Compensation Board is based 
upon a false assumption that 
the compensation plan would 


simplify the 
the 


accident 


process of present- 
claims of automobile 
victims. He discounts 
this premise and the following 
excerpts from his letter justify 
his reason and logic: 

“Surely you do not mean that 
the Workmen’s Compensation, 


ino 


or any other kind of compen- 
sation law, is free of litigation, 
contention, disputes, or dis- 


Let it be pointed 
Workmen's Com- 
pensation Acts have _ been 
characterized by the Supreme 
Court of the United States as 
‘deceptively simple and _liti- 
giously prolific’ (Cardillo v. 
Liberty Mutual Insurance Co., 
330 U. S. 469) (1947). In the 
June 1953 issue of the TEXAS 
LAW REVIEW, at page 666, 
Orville Richardson of the 
Missouri bar, in an_ article 
States: 

‘******Workmen’s Compen- 
sation, for instance was pro- 
posed as a simple code of 
statutes to relieve against the 
hopelessly snarled common- 
law defenses of negligence, 
assumption of risk, contribu- 
tory negligence, and the fel- 
low-servant doctrine as ap- 


agreements. 


yut that the 
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plied to master-servant rela- 
tionship in work injury cases; 
to insure adequate subsis- 


tence and medical care to all | 


injured at work, and adequate 
sustenance to the dependents 
of those killed in the 
of others; and to guarantee 
that these payments would 
be made quickly and without 
unnecessary delay, expense or 
‘red tape’. Many believe that 
this form of social insurance 
has miserably failed in many, 
if not most, cases to do any- 


thing except substitute new 
and more treacherous de- 
fenses for the old ones. give 
a pittance of dollars worth 
less and less in a Spiralling 
inflation, and create pro- 
cedural impediments to any 


employer 


resist. 


the 
to 


vhich 


chooses 


payment 
yy insurer 


Of course, much of the liti- 
Workmens Compen- 


ich surely forms a 


oation ir 
BaAaLsOll ill 





sation, 











respectable part of the total, 
‘oncerns itself with dispute 
O he medi or to ela- 
orate me 1 defense pre- 
nte by the carrier. In es- 
nce, this is no different that 
he a y rial in Supremée 
Cou which isvall less 
neerned it liability than 

Ss With controversy ove! 
nature and per- 
nenc f juries which 

re allegec t one hand 
‘ious. and on the other 


might 
sicians 


give 


fling. It 
phy 





+} + 
(nat 


prone to 
diverse opinions on medical 
questions in workmen’s com- 
pensation as they are in Su- 


-oardless of the 
a specific injury is 
in compensation 
of all this pre- 
supposedly clear- 
ul sche -duling of awards for 
injuries has gee bearing or 
much ance when 


as to the 


preme Court, re 








assist 


dispute 


is of 
there is a 
injury ’ 

It seems reasonable thé at the 
judicial machinery should be 
expanded in size to be in 
keeping with the times. Every- 
thing else is expanded—hous- 








ing, highway construction, and 
many other fields of endeavor 
that could be mentioned. We 
are dealing not merely with an 
increase in travel on the high- 
ways, we are dealing with an 
increasing population and 


economy. It is preposterous to 
suppose that the courts are 
able. year after year, to con- 
end with litigation which is 
on the increase, without these 
courts themselves increasing 
in size and capacity and ability 
to bea the volume involved 

Rather therefore. than 
create a whole new bureau- 
cracy at incalculable expense to 
administer some kind of auto 
compensation law, would it not 
be simpler to make our judicial 
ystem work in the metropoli- 
tan New York City area (it 
works well enough everywhere 
else) by increasing the facili- 
ties thereof? * * * 


Now what you propose to do 
is to make a claim out of every 
single injury that occurs as| 
the result of an automobile 
accident. This claim will have 
to be processed, there will be | 
paper work on it, and if my 
mathematics are correct, we 
shall have about twenty times, 
or to be conservative let us 
say ten times, the number of 
pending claims as we now 
have in our courts | 
much is this incredible | 
this new administra- | 
tive horror, going to cost the} 
taxpayers or the owners and | 
operators of motor vehicles to | 
achieve its dubious benefits? 
Certainly there will have to | 
be buildings erected in many 
of our cities to house the mere | 
mechanical and administra- | 
tive needs of such a _ vast 
bureacracy. 


How 
incubus, 


service | 


e | problems 


two things can 
result: either such a system 
will make it exceedingly ex- 
pensive to own or operate a 
motor vehicle or to be a tax- 
payer in New York State, or, 
the benefits to be paid to the 
victims of accidents will be 
so paltry as to make this auto 
accident compensation plan 
worthless to start with. As 
muc would be nice to be 
able to say so, we simply can- 
both ways. (That 
not be possible to 
a system at low 


Only one or 


nh as it 





not have it 
is, it would 
operate suc 





cost and _ still everybody 
that gets hurt he ought 
to receive) 

The people of this State 
should, therefore, be told by 
ll proponents of any automo- 
bile 1ce:dent compensation 
system, and should re 


told in an id detailed 








fashio are to ke 
salled upor nder their 
heritage to com- 
pensato! s if they 
are to have -mingly at- 
ractive tive gift. As 
to he iblic would 
ke it y workman 
vhat } his thirty 
dd irs pe ek for being 








in é ich he is re- 
i\ h workmen’s 
compensatio hat is but a 
fraction of his actual weekly 
ize which he is losing be- 
use of his injut But that 
s all he can get under wo! *k- 
men’s compensation schedules 
Yet, experience has how 


that a married man with three 


ildren today needs at least 
or around $60 weekly to 
subsi (see 66 Monthly Labor 
review No : (February 1948 
page 135, giving the cost for an 
iverage fa sh of four as 
above $60—and since then the 





s has increased 
ndously If you think 
that the victims of industrial 

cidents are entranced with 
Workmen's Compensation as it 


of living has 


cost 





treme 


xists, you should undertake to 
deal with some of them at 
‘lose range, as lawyers do. 
Under the law as it now 


ol 


our 


compensatory dam- 
the victim 
€ for which 
is responsible is 
entitled to recover loss of 
earnings, past, present and 
future, he has at least a 
reasonable Op} ee ty thus to 
place himself in a_ situation 
that more a. corresponds 
wita what it was prior his 
Gisabling injury. nstead of 
that we would have, according 
to the automobile accident 
compensation plan, a situation 
where payments would be be- 
low subsistence levels, just as 
they are now in Workmen’s 
Compensation. Your own article 
makes it entirely clear that 
advocate a lower scale of 
payments, in line with those 
made in Workmen's Compen- 
sation. *****” 

Mr. Flynn further goes on to 
point out in his letter that the 
of humiliation, mental] 

embarrassment, and 
other important factors in a 
damage suit, are not taken into 
consideration under the present 
compensation law. In addition 
to the many medical problems, 
he points out that there are 


exists 

ages in 
of an 
someone else 


courts, 





his 


ana 


+n 
tO 


you 


suffering, 


many legal problems inyo} 
a personal injury Suit, s 
the question of third-pa 
gation, the question 
damages 


arising 0 


drunken driving case. the .., 


tion of 
to a hazard created o 
highway, 


municipal liabilj:. 





and the q 


contribution between 


feasors. 
stating 


would 


by 


plan 
e xp ce 


+ 
tO 


nody 


to 


present law 
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create an a 
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set up with a 

of law which 
developed in pl 
composed 
settled ap 

State. 
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cre 
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atea a 
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* NT DEFENDAN Rev. Rul. 55-264: GROSS IN- sions of Section 162 of the 1954 
is ls COME DEFINED: Where a tax- Code or section 23 of the 1939 
; AE CONTOIS f payer purchases an insurance Code. 
; y which, in accordance’ Rey. Rul. 55-265: TRADE OR 


its terms, would reimburse 


ii 












. ne taxpayer, to the extent ERAL: A contribution by a tax- 
I specified in the policy, for cer- payer engaged trade or 
ain business overhead expenses pysiness in a localitv. to a com- 

a t erate neurred by him during pro- mittee organized the pur- 
rarene. ant periods of disability due pose of bringing national | 

“ injury or sickness, any pro- pnoliticeal conventi to such 
eds derived under the terms joeality. constitut llowable | 

- : policy constitute and geqduction for F income 





















































; ible in gross income tay purposes as an ary and 
nder tne provisions OF section necessary business expense un- | 
; of the Internal Revenue Code ger the provision section 162 
rea R oe Sate = ie (a’ of the Internal Revenue 
s : ter Revenue Code of 1939 of 1954. vided such 
D ay remiums paid on such bution is with a 
onstitute business eX- y lable expe of a 
a LEGAL NOTICES financial return comm ensurate 
J with the amount contri- 
is I\s bution 
E Rey. Rul. 55-273: GROSS IN- 
ee oe COME—COMPENSATION FOR 
ae PERSONAL SERVICES: The 
ted re ' commission retained by n in-| 
surance salesman the form | 
ML. IN of reduced costs on an insurance | 
ore ae i policy on his life property, | 
irk, Coun \ which was purchased from an 
; r insurance agency -ompany, 
constitutes income to the sales- 
Y man. The amount ich com- 
mission retained ibject to 
withholding of Fede1 income 
taxes. G. C. M. 10486, C. B. XI-1, 
14, (1932). amplified 
é tev. Rul. 55-276: EMPLOYEES’ 
HONE Fave TRUSTS—EXEMPTION FROM 
Sx TAX: In the case of pension 
plan maintained by more | 
than one employer hether or 
ae not thev are affili rpora- | 
R I tions. where employes overed 
ee by the plan may com- 
GMI pensation from n n one 
of the participating nployers 
the discrimination prohibited by 
“ section 165(a) of the Internal 
Revenue Code of 193: nd the 
regulations promulgated there- 
; under will noi nerely 
because the annual mpensa- 
g tion used as a ba deter- 
mining an employee eligibility 
for benefits i 
is defined as 1 
compensation recei' by the 
emplovee from nployers 
R participating in tl n. Such 
treatment S con with 
the principle se in PS| 
S No. 14. dated Au 24. 1944, | 
SC ng as there proper 
* allocation of the the 
resulting benefit the 
S cubas pal ating emy 
YY PATTEN tev. Rul. 55-277: NET ESTATE 
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< “NS insurance contain ovision 
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accident. ~~ 

| This writer has further re- 
ceived a communication from 
Albert Averbach, trial attorney 
from Seneca Fals, New York, 
who has also made an inde- 
pendent study of this problem. 
Mr. Averbach stated: 


J. 
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“The creation of a compen- 

sation system for automobile Clark Boardman Co., Ltd. 
injury cases is basically wrong 11 Park Place, New York, N.Y. 
in principle. It is socialized 

law, and it is as objectionable 


as socialized medicine. It sub- 
stitutes administrative boards 
for the constitutional and time 
tested method of trial by jury. 
It is expensive to administer 
and would immensely multiply 
the cost of insurance on auto- 
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Mr. Averbach further goes on 
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percentage of his negligence Louis Schlesinger Company 
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contributing to the accident. 

Mr. Averbach feels that the 
adoption of the plan of compar- 
ative negligence would tend 
towards an early settlement of 











30 years experience - approved 
abstractor for five Title insurance 
Companies 


COMMUNITY 
ABSTRACT CO. 
435 West Sth Ave., Roselle, N J. 
CHestnut 5-0488 


rather than take a chance on a 
verdict which would be more or 
less forthcoming with the doc- 
trine of comparative negligence 
insurance companies 
often feel that where the plain- 
tiff can be barred from recover- 
ing because of any slight negli- 
gence on his part which con- 
tributes to the accident. they are 
more willing to take a chance 
on a no-cause verdict, and 
hence there are more cases tried 
that should ordinarily be settled. 

In conclusion, may I state 
that the trial attorney who has 
had direct and practical ex- 
perience with the congestion of 











If we are going to do away with 
our courts of law and substitute 
in their place and stead admin- 
istrative boards and tribunals, 
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Contentious litigation is he 
backbone of our modern system 
of law and democracy. It is 
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CLERKSHIP WANTED IN 
NEWARK 
with established practitioner 
by MATURE young man 
QUALITY OF CLERKSHIP, rather than 
primary 


Box 622 


remuneration consideration 


SMALL | 
Seaatiee 














FOR RENT 





) APHONES WI s ALCT 
s ] i racti 

f \ s = 298 ; Ave 
Pa x ‘ 2-7 ter 4 risa | 
Beautifully refinished 60°° walnut desks 
from $57.50. 4-drawer file cabinets, full 
suspension, grade A: Legal:...$37.50 
Letter:... 29.50 

Add $6.50 f ck; f.o.b. Paterson) 


Edelstein Office Furniture Somes 
200 Montgomery St.. Paterson 


LAmbert 3-6153 

















Z. H. POLACHEK 
Reg. Patent Attorney 
1234 BROADWAY (at 3lst) 
New York 1, N.Y. 
Phone: LO. 5-3088 














AMERICAN LAW REPORTS 


complete first and second series 
xcellent conditi 
$950.00 delivered 
ANDREW ULLRICK 
LAW BOOKS 
387 Plymouth Rd., Union, N. J. 


INFORMATION WANTED 


SERVICES FOR LAWYERS 


J COUNSELOR LEAVI 





| Robert J. Gallione 


Detective Agency 
DIVORCE - CIVIL - CRIMINg 
INVESTIGATIONS 


17 WARREN ST., BERGENFIELD Nj 


DU 4-5088 











LICENSED BOND 


Hanus Detective Age 


Divorce Investigations a S pecigi 
ELizabeth 2-3359, 215) 


1143 E. Jersey St. Charles Ha 
Elizabeth, N. J. Super rtane 


CREDIT REPORTS: 


NEW JERSEY BUREAy 


WILLIAM C. FAY, General Manag 
MAIL: Box 643, Newark 1, N | 
PHONE: MUrdock 8-5444 
WIRE: Union, N. J 
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SARASOHN & CO. 


FIRE ADJUSTERS FOR TH 
POLICYHOLDER 


786 Broad Street, 
Newark 2, N. J 


MArket 3-3213-4 








Fire aici 
SERVICE TO oceans 
IRVING M. MINION 
Associated Adjust: rs 
24 Commerce St., Newark 
Mitchell 2-1771 MArket 2-5 








ATTORNEY COOPERATION SOLICIT 


W. D. ETTINGER & C0 


FIRE ADJUSTERS 
FOR THE ASSURED 

9 CLINTON ST. NEM ARK 
Mitchell 2-4694- 








COMPLETE ATTORNEY COOPERA 

BRUMBERG, JUDLO\ 
& SIGLER 

ACCREDITED PUBLIC ADJUSTERS 

OF INSURED PROPERTY LOSSES 

34 Howe Avenue, Passaic, N 
Prescott 9-0362 
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BArclay PLaintield $ 


SAMUEL K. PEARS 


CONSULTING METEOROLOG 








Witness 40 Yrs. N.Y 
1217 South End Parkway 
Plainfield, N. J. 
39 Cortland St., Room N 
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200 OLI VER ST. NEWARK 5 5 @ 


MArket 3-1119 
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Invest 5 areal :: Expert Testim 


_ WINCH 

























WZ a aye ed- 
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THROUGHOUT NEW JERSE} 


on the Certification of Authorized Attorne)? 


A NEW JERSEY CORPORA 


Serving New Jersey 
Organized 1928 


Clirn¢ore TITLE INSURANCE COMPANY 
OF NEW JERSEY 


7 NELSON PLACE, NEWAR 
Mitchell 2-7875 
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